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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN
GROVER SELLERS Affirmed by MQ__:__.

ATToRNGY Gcit:nt;

Honorable George H. Sheppard
Comptroller of Public Accounts
Austin, Texas

Dear Sirt
Opinion No. 0-7495

Re: Liability for inheritence
tax on Series E. United
States Government Bonds
and on benefits from a
Teacher Retirement Fund.

Your letter of Hovember 13, 1945, addressed to this depart-
ment, reads as follows:

"The inheritance tax report for the Estate of
Lula Amos Felton, deceased, of Tarrant County,
has been filed with this Department, znd in the
examination of this report we find that Mr, Robert
- M, Bpwland of Fort ¥Worth, the attorney in this
case, has excluded from the value of the.groes
estaﬁe some Series E., United States Government
bonds and ‘a Teacher Retirement fund. Both of these

i items were gayable at death to Mary Elizabeth
Barker, & nlece.

*This Department has included this type of

asset since the bonds were issued and the enactment

of the Teacher Retirement benefit, The bonds have
been included for tax purposes beczuse the possession
~and enjoyment did not become effective until death.
The Teacher Retirenment fund has no element of protect-
ion and therefore could not be considered as insurance.
We hold this fund to be merely a cash deposit built

up by the decedent during her lifetime and whatever
ariount remained 4in said fund upon the date of dsath of
Mrs, Melton passes to Mary Elizabeth Barker and is sub-~
Ject to a tax thereon., '

nittached you will find & brief submitted by hir.
Rowland, supporting his views with respect to the
exclusion of these items for tax purposes, for your
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uwse in advioing this Department on the question in con-
troversy."

Article 7117, R. S., provides in part es follows:

"All proparty . « . and any interest therein
« o « including the procecds of life insurange to ths
extent of the amount receivable by the executor or -
administrator s » « 8nd to the extent of the excess
over $40,000 of the snount receivable by all other
beuefxciaries as insurance, , . which shall
absolutely or in trust by will or by the laws of
descent or distribution of this or any other state,
or by deed, grant, sale, or gift made or intended to
take effect in possession or enjoyment aiter the
dezth of the grantor or donor, ghall, upon sing
totgi for t%e use of any person . . « be subject to
a L 2 L] 2

On the Covernment bonds issue, Fr, Rowland's brief relies
strongly on the Supreme Court csse of Eods v. Mitchell, 18, 8.%., 24
823, g:r Judge Smedley, That csse held that in 2 contest over oWner=
tween the estate of the deceased Government bond owner and the
death benefieiagg naned 4in the bond, the latter should prevail. The
Court reasoned that the death beneficiary acquired, at the time the
bond® were purchased, a present, though dereasible intereet in then
by virtue of the contract mace for her benefit gnd. that her rights
did not arise by gift or devise, The Court compared the situation of
the parties to that of parties to an insurance policy. ¥r, nowlund
urges that since this case holds that the beneficiary in the bonds
does not take by gift or devise, but rather by a contract for her
tenefit, therefore the bonds are not taxable as property under Article
7117, supra. _
! The inheritance tax issue was not under review in that case,
gnd hence we do not regaré the decision as conclusive of the issue
before ua.

The case of Bethea v. Sheppard, 1,3 &. ¥, 2¢ 99?, error
re;uced, contains lancusace persuasive of an opposite conclusion from
the one reached by ¥r. -OW1aud although that case likewise is not
souarely in point, The Court, "in pdsqinu upon the taxzbility of an
{rrcvocable trust vesting D”Oﬁe“t" in & trustee with a life 1acome in
the grantor and the remezinder to a beneficiary, stated:
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#Thus the trust instrument expreaaly provided

that the death of the grantor must in events ocour
before the remainder of the estate ¢sn take effoct in
igssassion or enjoyment in appellant, ggo boneficiary,

d thus the trust lnastrument by its own terms brings
the instant c¢ase squarely within the statute, wvhich
does not impose the tax on the transfer of the property,
nor on the passing of the property from the grantor, nor
on the right to begome beneficially interested in the
property, vut imposes the tax npon the pessing of the
property or interest therein when 'mzde or intonded to
teke effect in possession or enjoyment after the death
of the graitar,'™

Further, the Court szid:

¥Under cur stete inheritunce or succession tax

statute, the primary cuestion is whether the transfer

vwas nado or Intendeé to teke effect in poscession or
enjoynment after the death of grantor or settlor, particu-
larly in caseg of transfer of property in trust, It is -
not a gquestion of when the bteneficizl interest is crezted,
but the tax ls imposed upon the right to receive in 885~
sion or onjoyment after the death of grantor or settlor,*

¥e have boen able to find only 4wo cases in the United States
pansing upon the guestion of liability for succession taxes on govern=-
ment boads. In Jemuary, 1946, the Louisiana Court of Appeals in the
case of Succession of Taaner, 24 So, 2¢ 642, by & two to one decision
held that no inheritance tax wes due on sovarrewent bonds of the co-
ownerahip {ype.

In 1945, the Penngylvania Orphang Court in the case of In
re Prifer's Estate, digested in 24 Gen, Digest 1554, held thet both
co-ownership and beneiiciary bonds issued by the Governanent were all
part of the dececent's estate {or Federsl Lstate Tax purposes,

This departuent held in Opiniorn Ho. 0-5691 that one-helf of
the velue of veries &. Governnent wongs of the co-ownershlip type payzable
to husband or wife, and purchased with comunity funds, is subject to
the State inheritance tex., In discussing iriicle 7117, R.C,, in that
Opinion, we sedd:

"The scope of this Lrticle is not limited by the
leszl device throusdh which promwrtiy passes on death, It
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imposes a tax on the right to recelve or succeed to

the possession or enjoyment of property after the death
of the deceased and property comés within the purview
of this statute if such possession or emjryment is made
contingent with or postponed until the death of the
grantor donor.®

In grinciple there appears to be little distinction between
co~ownership bonds of husband and wife purchased with comsunity funds,
and the beneficlary type of bonds, so far as inheritance taxes are con-
cerned, In the foruer, the one-half coumunity interest of the husbangd
in the bonds passes to his wife on his death. In the latter, the
1:terest of the ovner of the bonds passes on his death to the benefi-
¢lary,

¥e are advised by the local office of the Collector of Inter-
nal Revenue that the instructions under which they operate are that -
such bonds, whether of the co-ownership type or the beneficlary type,
are subject to the federal estnte tax, Tha federzl estate tax is .
levied "ufon the transfer of the net estate of every decedent," 26
U. 3. C. Section 810, Likewise your letter advises that your office
has taxed this type of asset since the bonds were issued,

In the absence of an authoritative Court decision settling
the metter, the departmental construction of the officials charged with
the dity o§ collecting texes, both of this State and of the federal
government is entitled to rmch weizht, '

Accordingly, in harmony with such departmental construction
and in harmony with ocur former opinion ebove referred to on a closely
related guestion, we &re constralined to hold thet the b:unds inguired
gébout should be considered as assetls subject to the inheritence tax,

The status of the Teacher Retlrement Denefit inquired about
appears ¢o be woll ssttled by the asuthorities, Ve are advisad by the
Dirsctor of the Texds Teacher Retireament fystem that the benefit »aid
in this particular case represents a return of contributions to the
fund nmade by the dececsed tescher, plus interest esrned thereon. ko
matehing funds of the State are included in the benefit,

inparantly the first case on the subject was In re Fitzsimmons!
Estate, 287 H.Y.8, 171 {(1937). The court held trot the Teacher letire-
ment benefit paid to a nemed beneficlary after the tezcher's deszth was
insurcice. The Court did not recornize any distinction growing out of
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the source of the fund, that is, whether derived from the contribu-
tions of the teacher or from the State. Thise decision was affirmed
by the New York Supreme Court in 291 K,Y,S, 168, end motion for leave
tg appeal to the New York Court of Appeals was denied in 292 N.Y.S,
962,

In 1939, the United States Court of Claims in Kornochsan v,
Ve Sey 29 Feds Supf. ruled upon the status of & benefit paid after
the doath of a retired ciby employee. The Cormissioner of Internal
Revenue had devermined that the portion of the boenefit consisting of
the ennloyee'!s contributions plus interest thereon wes to te taxed as
a part of the estate of the deceased, whersas the portion of the benc-
fit having its source in funds contrlbuted by the State should be
classed as insurance, The Court upheld the Comdssioner in texing the
enploycel's returned contributions plus interest as a part of the sstata,
Certiorarli was denied by the U, S, Supreme Court in 309 U, &, 675, '

In 1941, the question again arose in Hew York in the case of
In re Newtont's Eséaﬁe, 32 K.Y.8, 23 £73. This time the Court followed
the lead of the Kernochsn case, supre, end held the returned contri-
butiona of the euployee wers taxsble a2s & part of the estate. The
iiowton case finaliy.reached the Hew York Court of Appeals, court of
last resort in that State, and was there affirmed wlithout written
opinion, 60 N.E, 2d 842 (1945), |

: The Xernochan holding has also been folloved by the still
later cases of In re Burtmant's Estate 41 K,Y,S, 24 778, end Cregs v.
Commissioner, 54 K.,E, 2d 169 (Mase.), the latter case involving an
annuity purchesad from an insurance company.

See &lso Herlvering v. LeGicrse, 312 U,5. 531; 140 A.L.R,
71%; 150 £,L.R, 1292,

Since the teacher retirgment fund benefit involved herein -
only represents contributions from the deceased teacher, plus intereat,
we g;ld under the foregoing guthorities that such beneflt should be
treated as an asset of the estate for inheritance tax purposes, and
that it should not be clessed as insureance.

Yours very truly
ATTORRSY GERDILL OF TLILT

(Letdoee 0 kel

/d. Arthur Saondlin
© Assletant




